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Assessment of Damages 

Bennett v Workers Compensation Nominal Insurer (No 2) [2025] NSWDDT 
5 

Judge Scotting, 2 December 2025 

Assessment of damages for the silicosis and progressive massive fibrosis (PMF) claim of 
the plaintiff who worked as a tunneller. The only issue to be determined was quantum.  The 
defendants had agreed apportionment. 

The issues in the proceedings1: 

 Whether and to what extent will the plaintiff’s condition deteriorate? 

 Is the plaintiff precluded from an award of damages relating to his psychological 
condition, because it is an injury within the meaning of s 4 Workers Compensation 
Act 1987 (the 1987 Act) and he has not complied with the procedural 
requirements of the Workplace Injury Management and Workers Compensation Act 
1998 (the 1988 Act)? 

 Is the plaintiff entitled to an award of damages for future out-of-pocket expenses 
for “medical and related treatment” and “hospital treatment”, if he is entitled to 
compensation under the Workers Compensation (Dust Diseases) Act 1942 (the 1942 
Act)? 

 What is the plaintiff’s residual earning capacity? 

 Is the plaintiff guilty of contributory negligence, and if so, to what extent? 

 What damages should the plaintiff be awarded for each claimed head of damage, 
apart from future domestic care? 

Held:  The orders of the Tribunal are: 

(1) I direct that the parties confer on the issue of future domestic assistance to 
determine if agreement can be reached on the damages to be awarded under that 
head of damage, or if further hearing dates are required for the Tribunal to 
determine that issue. 

(2) I direct that the parties notify my Associate of the outcome of their conferral on 
or before 5.00pm on Friday 6 February 2026. 

(3) The matter is listed for directions before me on Monday 16 February 2026. 

(4) If agreement can be reached between the parties on the outstanding issues, I 
grant leave to the parties to provide my Associate with Short Minutes of Order to 
give effect to this judgment and any subsequent agreement, specifying the 
judgment sum to be entered against each defendant. 

  

 
1 Bennett v Workers Compensation Nominal Insurer (No 2) [2025] NSWDDT 5 at [4]. 
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Civil Procedure 

Amaca Pty Limited v Telstra Corporation Limited; (re Edwards) [2025] 
NSWDDT 1 

Judge Russell SC, 2 April 2025 

This decision concerns a Notice of Motion filed by Amaca Pty Limited, seeking leave to 
amend the cross claim against Telstra Corporation to substitute Telstra Limited as the 
cross defendant. 

Key Issues: 

 Whether leave should be granted to amend the cross claim to substitute a new 
cross defendant. 

 Whether specific allegations should be pleaded against the new cross defendant 
in the amended cross claim.  

 Whether the costs of the Notice of Motion should be paid by the new cross 
defendant. 

 Whether the cross claimant should pay the costs of the original cross defendant 
on an indemnity basis.  

Held:  The orders of the Tribunal are: 

(1) Grant leave to Amaca Pty Ltd to amend its cross claim in accordance with this 
judgment. 

(2) Notice of Motion filed on 19 February 2025 is otherwise dismissed. 

(3) Order Amaca Pty Ltd to pay its own costs of the Notice of Motion filed on 19 
February 2025. 

(4) Order Amaca Pty Ltd to pay the costs of Telstra Corporation Limited of the 
proceedings; such costs are to be assessed on the ordinary basis up to 19 April 
2024 and thereafter on the indemnity basis. 

Kelsall v Downer EDI Mining Pty Ltd & Ors [2025] NSWDDT 2 

Judge Russell SC, 3 June 2025 

This decision concerns a Notice of Motion filed by the second defendant seeking orders 
that new claims made against it in an amended pleading be set aside, dismissed, struck out 
or limited and a Notice of Motion filed by the plaintiff seeking orders for verified discovery 
from the defendants. 

Background: 

Interlocutory orders had been made in the proceedings for the plaintiff to file and serve 
an Affidavit and a Second Amended Statement of Claim to clarify the case to be run 
against each defendant.  The plaintiff filed an amended pleading which included new 
claims against the second defendant.  The second defendant filed a Notice of Motion, 
followed by an Amended Notice of Motion, seeking orders that the new claims made 
against it in the plaintiff’s amended pleadings be set aside, dismissed, struck out or 
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limited. 

The plaintiff filed a Notice of Motion which sought discovery from the defendants. 

Key Issues: 

 Whether the addition of claims against the second defendant in the further 
pleadings was an instance of a failure to comply with a requirement of the Civil 
Procedure Act 2005 (NSW) or the rules of court. 

 Whether the failure to comply with the amendment provisions was an irregularity. 

 Whether leave should be granted to the plaintiff to amend in accordance with the 
pleadings filed. 

 Whether orders for discovery were necessary ‘to ensure that the outstanding 
issues in dispute are properly tried’ (r 21.8 of the UCPR2 as modified by r 4 of the 
Dust Diseases Tribunal Rules 2019 (NSW)). 

 Whether to limit the scope of discovery. 

Held: Orders of the court on the Dismissal Motion: 

(1) Grant leave nunc pro tunc to the plaintiff to amend his pleading in accordance 
with the Further Second Amended Statement filed on 29 April 2025. 

(2) Reserve the costs of the Amended Notice of Motion filed on 20 May 2025. 

(3) Otherwise dismiss the Amended Notice of Motion filed on 20 May 2025. 

Held: Orders of the court on the Discovery Motion (simplified): 

(1) Order the First Defendant to provide verified discovery of specific classes of 
documents (see judgment). 

(2) Order the Second Defendant to provide verified discovery of specific classes of 
documents (see judgment). 

(3) Order the Third Defendant to provide verified discovery of specific classes of 
documents (see judgment). 

(4) Reserve the costs of the Notice of Motion filed on 6 May 2025. 

(5) I will hear the parties in relation to the length of time required to comply with 
discovery orders, and as to the further directions necessary to list this matter for 
hearing, noting that the plaintiff alleges a significant claim for future loss of 
earnings. 

Amaca Pty Ltd v Wallaby Grip Ltd & Anor [2025] NSWDDT 3 

Judge Strathdee, 11 July 2025 

This decision concerns a Notice of Motion filed by the defendants seeking orders that the 
matter be removed from the Claims Resolution Process (CRP) and be struck out or 
dismissed. 

 

 
2 Uniform Civil Procedure Rules 2005 (NSW). 
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Background: 

The plaintiff filed and served a Statement of Claim (Division 6 claim) in May 2021.  An 
Amended Revised Original Part 8 Reply was not filed until 12 March 2025.  On 27 May 
2025, the defendants filed a Notice of Motion seeking orders that the matter be 
removed from the CRP and that the matter be struck out pursuant to UCPR r 6.2, or in 
the alternative be dismissed pursuant to UCPR r 12.7. 

Key Issues: 

 Whether the claim should be removed from the CRP. 

 Whether the claim should be struck out or dismissed for want of due dispatch. 

Held:  The orders of the Tribunal are: 

(1) Pursuant to reg 20(1)(c) of the Dust Diseases Tribunal Regulation 2019 (NSW), the 
matter is removed from the CRP. 

(2) The matter is struck out pursuant to UCPR r 6.2. 

(3) Amaca is to pay the costs of the defendants. 
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Evidence 

Jane Chester as Executor of the Estate of the Late John Lapp v State of 
New South Wales [2025] NSWDDT 4 

Judge Russell SC, 22 October 2025 

This decision concerns a dispute between the parties regarding expert conclaves. 

Background: 

This decision concerned a dispute between the parties concerning directions which had 
been made for four expert conclaves to be held in the matter.  His Honour had made the 
following order: 

“Joint reports produced as a result to the conclaves are to be served by 10 
December 2025, such reports to list the points of agreement and the points of 
disagreement.” 

The parties were in dispute about which experts should join two of the four conclaves, 
the questions that should be asked of the experts, and whether the experts should be 
asked to provide reasons. 

Key Issues: 

 Which experts should join the respiratory physician conclave. 

 Which experts should join the occupational hygienist conclave. 

 What questions should be asked of the experts. 

 Whether experts should be asked to provide reasons for points of disagreement. 

 The Court’s discretion to direct what should be covered in each conclave report. 

Held:  The orders of the Tribunal are: 

(1) Add Professor Brims to Order 3(a) made on 7 October 2025. 

(2) Decline to add Professor Fox to Order 3(a) made on 7 October 2025. 

(3) Decline to add Associate Professor Franklin to Order 3(d) made on 7 October 
2025. 

(4) Decline to vary Order 4 made on 7 October 2025 and confirm that all conclave 
reports should be confined to listing the points of agreement and the points of 
disagreement. 

(5) Costs of this dispute concerning conclaves and conclave reports to be costs in the 
cause. 
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Court of Appeal Proceedings 

WorkCover Queensland v Asbestos Injuries Compensation Fund Ltd (No 2) 
[2025] NSWCA 29 

Waard P, Leeming JA, Payne JA, 3 March 2025 

Background 

In the Court of Appeal decision in Coveney v Asbestos Injuries Compensation Fund Ltd; 
Davis v Asbestos Injuries Compensation Fund Ltd; WorkCover Queensland v Asbestos 
Injuries Compensation Fund Ltd [2024] NSWCA 317, the parties were directed to supply 
agreed short minutes of order, or in lieu of agreement, minutes of the orders for which 
they contended.  Orders were made by consent in the appeals brought by Messers 
Coveney and Davis, including orders that the trustee pay the costs of Messrs Coveney 
and Davis on an indemnity basis.  A dispute as to costs remained between the trustee 
and WorkCover, which was the subject of this decision.   

Key issue: 

 Whether a non-beneficiary’s costs should be paid on the ordinary or indemnity 
basis by the trustee. 

Held: The orders of the Court of Appeal are –  

(1) The First Respondent is advised that it is justified in paying the whole of the 
liability of Amaca Pty Limited in respect of judgments obtained in the Dust 
Diseases Tribunal of New South Wales, including the liability under and in 
connection with those judgments to pay pre and post judgment interest and 
costs, by: 

(a) Eric Thomas Coveney on 21 February 2024 in proceeding no. 2023/255894 
in the Dust Diseases Tribunal of New South Wales; and 

(b) Barry Edward Davis on 22 February 2024 in proceeding no. 2023/232314 in 
the Dust Diseases Tribunal of New South Wales. 

(2) The First Respondent pay the costs of the Appellant, WorkCover Queensland, of 
the following proceedings: 

(a) In the Equity Division of the Supreme Court of New South Wales (Case No. 
2024/00121682); and 

(b) In the Court of Appeal of the Supreme Court of New South Wales (Case No. 
2024/00372881) 

to be assessed on a standard basis, excluding WorkCover Queensland’s costs 
of its application for indemnity costs. 

(3) There be no order as to costs in respect of the Second Respondent and the Third 
Respondent.  
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Workers Compensation Nominal Insurer v Sako [2025] NSWCA 12 

Stern JA, McHugh JA, Price AJA, 13 February 2025 

Decision under appeal: Sako v Workers Compensation Nominal Insurer [2024] NSWDDT 
6. 

Key issue: 

 Whether s140 of the Workers Compensation Act 1987 (NSW), which permits a 
claim for work injury damages to be made against WCNI, applies to a claim where 
the relevant injury is silicosis. 

Held: The orders of the Court of Appeal are -  

(1) Grant leave to appeal with respect to Ground 2 in the draft notice of appeal and 
direct the applicant to file a notice of appeal within seven days. 

(2) Appeal allowed. 

(3) Order (2) made by Scotting J on 11 June 2024 be set aside. 

(4) In lieu thereof, order that the plaintiff be refused leave to file the draft Amended 
Statement of Claim annexed to his notice of motion. 

(5) The applicant pay the respondent’s costs of the application for leave to appeal 
and of the appeal. 

(6) The application for leave to appeal otherwise be dismissed. 

Daracon Engineering Pty Ltd v Kelsall [2025] NSWCA 189 

Ward P, Leeming JA, Stern JA, 15 August 2025 

Decision under appeal: Kelsall v Downer EDI Mining Pty Ltd & Ors [2025] NSWDDT 2. 

A Motion for expedition heard on 14 July 2025, was granted (see Daracon Engineering Pty 
Ltd v Kelsall [2025] NSWCA 153).  

Key issues: 

 Whether an injustice warranting a grant of leave in a matter of practice and 
procedure was made out.  

 Whether the application for leave to appeal raised any question of principle. 

 Whether the three grounds of appeal had merit. 

 Whether costs should be awarded against the applicant on an indemnity basis. 

Held: The orders of the Court of Appeal are -  

(1) Allow the admission of additional evidence as sought by the applicant’s Notice of 
Motion dated 10 July 2025 on the issue of leave and, if it arises, the re-exercise of 
discretion. 

(2) Refuse leave to appeal. 

(3) Daracon Engineering Pty Ltd to pay the costs of the first respondent of the 
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application for leave to appeal on the indemnity basis. 

 


